The Court of Appeal considered four similar cases involving seriously disabled cerebral palsy claimants with long term care needs: they were Thompstone, De Haas, Corbett and RH [2008] EWCA Civ 5; Case , held that the RPI was not a fair measure against which to calculate long term care needs for disabled claimants and dismissed the appeals by the defendants. It is a vindication for claimants again as at trial all the judges had found in favour of the claimants' arguments. However, it will cost the government (and the NHS) more money and it is to be hoped this will not be channelled out of necessary services.
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All evidence makes it clear that wages in the UK have increased and continue to increase at a much higher rate than the basket of goods and services which make up the RPI. Thus, contended the claimants, any calculation based on current costs for care if not pinned to an appropriate earnings index would result in serious shortfall and fail to provide fair and adequate compensation. As a result, a periodical payments settlement involving many years of future care that was calculated on the RPI measure could not be advised by financial advisers as being in the claimants' best interests. This had the result of thwarting Parliament's intentions to make periodical payments the norm in place of lump sum settlements which inevitably either over or under compensated the claimant.
The appellant defendants argued: (i) that an earnings related index (as claimed for by the claimants) would result in there being different levels of compensation between awards calculated by lump sum and periodical payments; (ii) that ASHE 6115 (an earnings based index) did not reflect the claimants' carers' earnings and was inappropriate; (iii) that s 2(9) permitted only a modification of the RPI itself and not the imposition of a different measure; (iv) that "distributive justice" required that the significant extra costs to the NHS of an earnings related measure to periodical payments over long periods should be taken into account.
The Court of Appeal dismissed all of the defendants' arguments and made it clear that it considered ASHE 6115 to be an appropriate measure for indexation of future costs of care and case management. It also gave guidance on how the courts should exercise their power to impose periodical payments against the wishes of the parties and on how to allocate sums for future losses between those awarded by way of lump sum and those by periodical payments (see CPR 41.7) confirming that a broad approach should be applied to what constituted a claimant's needs which do not have to be designated as "foreseeable necessities".
Large cases will normally require the input of independent financial advisers and although the court should give equal weight to the parties' preferences on the form of the settlement, at the end of the day, a judge's decision should be based on an objective assessment of claimant needs rather than the wants of either party.
The Court of Appeal made it clear that further attempts by defendants to reopen the issue in any further proceedings should be struck out unless they were able to produce arguments and evidence that were significantly different from and more persuasive than those that had been deployed in these cases.
